COMMONWEALTH OF MASSACHUSETTS

- MIDDLESEX, ss. ' ' SUPERIOR COURT
o ‘ CIVIL ACTION
NO. 2004-02614

JOBN R. ALLEN,
SUBLESSEE OF SUBWAY REAL ESTATE CORP.,
- Plaintiff
VS.
R.K. ASSOCIATES, INC.
: - Defendant

MEMORANDUM OF DECISION AND ORDER ON PLAINTIFF’S MOTION FOR A
PRELIMINARY INJUNCTION

Plaintiff John R. Allen (“plaintiff ), sublessee of Subway Real Estate Corp. (“Subway”), |
moves for a preliminary injunétion against defendant R.X. Associates, Inc. (“defendant”).
Plaintiff seeks to enjoin defendant from leasing certain commercial property to'a developer of a
Panera Bread Bakery Café (“Pénera”), as such a lease would allegedly violate the terms of a lease
plaintiff and defendant agreed to in 1995. Defendant argues that its proposed léase ;co Panér_a
does not Violate’the terms of its lease with plaintiff. For the following feaéons, plainﬁff s motion
is ALLOWED. | |

| FACTUAL BACKGROUND

In November, 1994, Elefendant exe.cuted a lease with Subway for commercial property

defendant owned in Marlborough. In June,1995, Subway execufed and delivered a sub-lease of
" the premises to plaiﬁtiff, who had previously reached a ﬁanchise agreement with Subway.

Plaintiff’s wife, Lucy Lu Allen, currently operates plaintiff’s Subway sandwich shop franchise at
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that Marlborough location, as she has done since 1995. Mrs. Allen’s operation of the
Marlborough Subway franchise is her full-time job and only source of income.
The lease that Subway and defendant agreed to in 1995 states that
Landlord agrees not to . . . lease, let, use or permit to be used, any property owned
or controlled by it within one mile of the leased premises now or at any time
during the period of this lease or any extension fo any tenant or subtenant whose
~ main principle [sic] business is the sale of submarine sandwiches or Deli-type

sandwiches, such as Miami Sub, DeAngelo’s, Blimpies, Kelly’s Roast Beef,
Schlotzky . . . . [Notwithstanding] the above, Landlord shall have the right to lease
space to a plzza restaurant and/or Bruegger’s Bagel or to any other restaurant
whose main principle [sm] business is not the sale of submanne or deli-type
sandwiches.

(emphasis added). The lease contains no deﬁnitioﬁ of “main principle’ business” or “Deli-type

sandwiches.”

Sometime in the spring of 2004, defendant began negotiations with Panera to rent
commercial space located in the same commercial shopping center as plaintiff’s Subway
franchise.? In response, plaintiff hired an investigator to observe Panera stores to determine
whether Panera’s proposed use of defendaﬁt’s commercial space would violate the terms of the
Subway lease. After deciding that a iease with Panera would violate the terms of the Subway

lease, plaintiff filed its verified complaint for equitable relief on June 29, 2004,

According»'to defendant, the Panera store is not scheduled to opén until September, 2004.

! This word is. mlsspelled in the lease language the court will use its proper spelling throughout the
remamder of this decision.

2 At that time the space was occupied by a Dress Barn retail clothing store.

3 The verified complaint contains four counts: (I) action for injunction; (IT) misrepresentation; (III)
“violation of G.L. c. 93A; and (IV) breach of contract. The misrepresentation claim stems from communications
between defendant and plaintiff’s attorney, before the verified complaint was filed, in which defendant allegedly
misrepresented the proportion of sandwich sales to overall sales at Panera stores.
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